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YQONTRACTS — Attempted Re- 


a! pudiation By One Party of an 


Agreement Already Executed 
——~ By Him, Does Not Give Rise 
' ™o a Cause of Action by the 
Other Party. 

} very of New Jersey. 

















ao Cnan 
A. Black. ius Minez, Complainant, and 
Cc ‘olon Corporation, et 
si als.. Defendants 
an 19, 1940. 
iolici' Complainant: Child, 
Rike Marsh & Shipman 
C. Hall Jehicl G. Shipman of counsel 
soli f Defendant: McCar- 
E. Hartman “@, English, Augustus C. 
s C. Engel Siu Jr., of Counse 
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it became high bidder. The 
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ZONING — Zoning Ordinance 
Restrictions Must Bear a Sub- 
$tantial Relation to Public 
Health, Morals, Safety, or 
y elfare. 
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in no building shall be erected 
to a height in excess of 35 feet 
or less than 26 feet above the 
building foundation. 

Prosecutor applied for a per- 
mit to erect a one family dwel- 
ling less than 26 feet in height 
above the building foundation. 
The permit refused and 
thereupon obtained 
this writ. 

Held. It settled that an 
ordinance under the zoning act 
must bear a reasonable relation 
to the powers conferred by that 
act. Restrictions must bear 
substantial relation public 
morals, wel- 


was 
prosecutor 


is 


a 
to 
health, safety or 
lare. 

The question, 
namely a minimum height, does 
not promote public health, mor- 


~aetrintinn ™ 
restriction in 


als, safety, or welfare and hence 
unconstitutional 
Prosecutor is entitled to its 


permit. 


Continued on 


page 2 


Bureau Problem is 


Considered By Bar 


Questionnaire Is Issued As Fight 
Around American Bar Pro- 
posal Looms In Senate 
n, (CCNS With 
ogan-Walter administra- 
slated for 
Senate, late 
the 






iv w bill a 
fight in the 


is f 


circulation ol 
a by the Federal 
Bar Association, intended to in- 
fluence the type of amendments 
that may be advanced. 

Federal Bar members, all of 
whom in the government 
service, will give “yes” or 
answers to 10 questions design- 
ed to show what, if any, change 
should be made in federal ad- 
ministrative procedure. 

Awaits Amendments 

Meanwhile Senator William H. 


velopment 


questionnaire 


“no” 


King, Utah, is understood to be 
awaiting submission of amend- 


ments proposed by the Depart- 
ment of Justice to the American 
Bar - sponsored Logan - Walter 
bill. The Senator is said to be 
determined, however, to get Sen- 





ate action on the bill within the 
month. 

When received the amend- 
ments will be referred to the 
Senate judiciary subcommittee 
on administrative law, which 
will then decide whether to re- 


commend their inclusion in the 


Federal Bar question- 
antime, has cre- 





1g those 





reat interest am«¢ 
ractice before the admin- 
ative agencies. The questions 


follows: 
Questions Asked 


it practicable to hold hear- 


are aS 





to de- 
termine the validity of admin- 
istrative regulations, in cases of 


Should the jurisdiction 


jable to enforce its terms 








«ie Digests of Recent Opinions Curent Decisions 








PLEADING — The Facts and 
Circumstances for Which the 
Duty Legally Arises Must be 
Exhibited in the Complaint. 

TORTS—To Maintain An Action 
of Tort for Breach of Con- 
tractual Duty, Plaintiff Must 
be in Privity on the Contract. 

TORTS—Landlord and Tenant— 
As a General Rule a Landlord 
is Not Liable for Injuries Sus- 
tained by a Tenant, His 
Guests, or Employees. 

Atlantic County Circuit Court. 

Myrtle Pyle, Plaintiff, vs. Fidel- 
ity Philadelphia Trust Com- 
pany, Executor under the last 
will and testament of Thomas 
F. Clabby, deceased, and Ben- 
jamin Friedberg, Defendants. 

On motion to strike complaint. 

For the Plaintiff: Harold E. Rot- 
tenberg. 

For the Executor of Thomas F. 
Clabby, dec’d: Bolte & Miller. 

Jayne, C. C. J. 

The defendant Thomas F. 
Clabby having died, the present 
action by means of appropriate 
procedure is being prose- 
cuted against his executor, 
delity Philadelphia Trust Com- 

The executor seeks the 
allowance of a rule striking out 
the complaint relative to the al- 
leged liability of the testator 

Clabby. It is asserted that the 





now 


pany. 


complaint in that relation fails 
to declare a cause of action. 
Such a motion under modern 


practice (Supreme Court Rule 
40) has been substituted for and 
is tantamount to the general de- 
murrer at common law. Savage 





(Continued on page 6, col. 1) 


Resewery Is Denied On 
‘Bank Night’ Contract 





Feature Being Unlawful, No 
Agreement Based On It 
Could Stand, Judge Says 


Hackensack, N. J., 
Bank 
Jersey 


tracts 


(CCNS) 

nights at theatres in New 
are illegal and any con- 
made in connection with 
them are void, according to a 
ruling handed down by Judge 
James S. T. Ely in Second Dis- 
trict Court of Bergen county. 

The opinion climaxed more 
than three years of litigation in 
which an amusement company 
demanded payment of $112.50 
from a Ramsey theater owner 
who had contracted to hold bank 
nights and failed to fulfill terms 
of the contract. 

Judge Ely ruled that since he 
considered bank nights illegal 
the contract was null and void 
and the plaintiff would be un- 
Bank 
nights, he held, are contrary to 
New Jersey public policy on 
gambling. 

“Bank night is an inherently 
bad scheme and one of the subt- 
ler forms of gambling conducted 
attract children and that 
of the American public 
which can least afford to gam- 
ble,” he declared. 

Although other states had 
cases of this type, neither the 
defense nor prosecution in the 


to 


class 


Fi- ' 


The Outlook For Life 


Insurance 


Regulation 





By CARROL M. SHANKS* 

“T think I ought to thank the 
Vice Chancellor for my promo- 
tion. Unfortunately I am only 
the General Solicitor, and the 
General Counsel, I believe, is in 
this room. 

“Life insurance is a business 
affected with the public interest. 
There can be no question—there 
has been no question for many 
years that it can be regulated. 
The extent to which that regu- 
lation may go, however, has not 
been yet marked out. My own 
feeling that probably there 
are almost no limits to which 
regulation cannot go. The re- 
cent case in New Jersey—about 
1931, I believe the case of 
O’Gorman vs. The Hartford Fire 
Insurance Company was the lat- 
est milestone. There it was held 
in effect—when it went to the 
Supreme Court—that the State 
could regulate not only the bus- 


1S 


Realty Brokers Restrained 
From Practicing Law 


Court Follows Gore Case, Hold- 
ing Selection of Form of 
Contract Unauthorized 


Cleveland, ‘CCNS) — In what 
is said to be the first effort in 
Ohio to enforce the nationally 


famous Gore case, which holds 
it to be unauthorized practice of 
law for a real estate broker to 
execute a contract in connec- 
tion with the purchase or sale of 
property, Common Pleas Judge 
Joy Seth Hurd issued injunctions 
against an individual broker and 
a real estate company here. 

Action was taken at the in- 
stance of a committee of the 
Cuyahoga County Bar Associa- 
tion. Representatives of the 
Cleveland Bar Association and 
the local chapter of the National 
Lawyers Guild came into the 
case as friends of the court. 

Case Raised Blister 

The Gore case has been a sore 
ispot with real estate brokers, 
who contend that most of their 
sales will fall through if they 
must run for a lawyer every 
time they have some one ready 


to sign on the dotted line. As 
a practical matter, where a 
standard real estate purchase 


and sale contract form is used, 
the Bar has seldom sought to in- 
voke the rule of the Gore case. 
The American Bar Association’s 
unauthorized practice commit- 
tee, however, in discussions with 
the National Association of Real 
Estate Boards, has refused _ to 
budge from its position that the 
case is good law and should be 
followed. 

An agreed statement of facts 
in the case here against the in- 
dividual broker found that he 
prepared and drafted sales con- 
tracts involving real estate in 
which he had no primary inter- 
est, selected forms used in pre- 
paring such contracts and was 
entitled to receive from the sell- 
er a broker’s commission. Upon 


iness of insurance, but also the 
relations between the various 
people involved in the business. 
That case involved, incidentally, 
the fixing of a maximum rate 
of commission which could be 
paid to agents of the company. 
The statute in question prohib- 
ited the payment of more than 
a reasonable rate or more, to any 
one agent, than was paid to any 
other local agent in the State. 
It was held that the legislation 
was a perfectly reasonable ex- 
ercise of the regulatory power of 
the State. Of course, it was upon 
constitutional grounds—the 14th 
Amendment—that the attack 
was made. 

“Insurance has been tradition- 
ally regulated by states in this 
country. I want to talk for a 
minute about the specific case, 
upon which that regulation is 
founded. That is Paul vs. Vir- 
ginia. Now, Paul vs. Virginia 
was a very interesting case. To 
understand it you have to con- 
sider for a moment the back- 
ground against which the case 
was cast. That background was 
the background of lush develop- 
ment of corporate enterprise 
during the first half of the 19th 





century and immediately follow- 
ing the period of the Civil War 
“You recall that up to 


about the period of the Civil 
War corporations formed 

y special charter. The old 
landed and mercantile aristocra- 
cy was giving way to industrial 
captains. These captains of in- 
dustry were using the corpor- 
ate device as a means of carry- 
ing on their business and there 
was taking place not only vast 
expansion of corporate enter- 
prises, but there were, of course, 
great abuses which went along 
with it—the bribing of legislat- 
ors, and all that sort of thing, 
which most of you perhaps have 
read about in such books as 
‘High Finance of the Sixties’. 
Now this vast burgeoning of en- 
terprise in the corporate form 
and the corruption accompany- 
ing it had given rise to consid- 
erable fear on the part of the 
more serious thinking people of 
the country, and also led to a 
contravailing growth of legisla- 
tion in the various states design- 
ed to keep Corporations within 
control. 

“You all recall the case of 
the Bank of Augusta vs. Earl, 
which was handed down in 1839, 
the opinion being written by 
Chief Justice Taney. His brother 
justice, Mr. Justice McKinley, 
had decided on circuit that a 
corporation had no existence in 
a state other than the state of 
its incorporation and, there- 
fore, could not sue on a con- 
tract made in the second state. 
When the Chief Justice and the 
court were confronted with that 
| decision they got around the 
{dilemma by holding that, al- 
{though corporations are not a 
| citizen and thus entitled to the 
'protection of the privileges and 
immunities clause of the Con- 
Stitution, nevertheless they are 


were 


| 
actual controversy, be limited to |}oca] case could cite a single in- 0°C@S!ons, he requested his at-| 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


CONSTITUTIONAL LAW—Con- 
stitutional Questions Not 
Raised Below Cannot be Rais- 
ed in an Appellate Tribunal. 

New Jersey Supreme Court. 

State of New Jersey, Deft. 
Samuel Farber, Pros. 

January 8, 1940. 

For defendants: Daniel O’Regan 
and Frank G. Schlosser 

For prosecutor: Charles Ruben- 
stein. 

Donges, J. 





v. 


Prosecutor in certiorari was 
convicted in the Hudson County 
Traffic Court of being a dis- 
orderly person, in that he was in 
possession of lottery slips. The 
conviction was affirmed by the 
Hudson County Court of Com- 
mon Pleas. 

The prosecutor argues he was 
not guilty as charged. His ar- 
gument that he might have 
been guilty of possessing “num- 
bers” slips, but there was no 
proof of “lottery” slips. The rec- 


1S 


ord shows that two detectives 
testified the prosecutor had 
“lottery” slips and this testi- 
mony was not challenged or 


contradicted. 

The other point urged is that 
the act seeking to confer juris- 
diction in the court of first in- 
stance is unconstitutional 
cause of defect in its title 
question was not raised 
trial court nor it 


This 
the 
in 


in 


was urged 
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be- | 


the Court of Common Pleas. The 
rule is firmly established in this 
State that constitutional ques- 
tions not raised and argued be- 
low cannot be raised in an ap- 
pellate tribunal. This applies to 
jurisdictional questions depend- 
ent upon the constitutionality of 
statutes. In this case, this court 
is an appellate tribunal. Obvi- 
ously, therefore, this point may 
not be pressed in this court. 
Dismissed. 


WILLS — Punctuation or Para- 

graphing Will Not Be Regard- 
ed If Adherence Thereto Pro- 
duces a Result Contrary to the 
Intent of Testatrix. 
—Court Will Not Constrne Will 
So As To Produce Intestacy 
Unless Such Intention Is 
Clear. 

In Chancery of 

Between Arthur 
plainant and 
Goff, Defendant 

January 19, 1940 

Solicitor for Complainant: Har- 
old <A. Horwitz, E. George 
Aaron, of counsel 


New Jersey 
S. Brooks, Com- 
Nathaniel S 


Solicitor for Defendant: Augus- 
tus S. Goetz, Robert K. Bell, 
of counsel 


Sooy, V. C 
| Sara F. Goff died February 24, 
11939 leaving littl but 


) ,olty 
sonality 


some valuable il estate. She 
left no childre Defendant is 
her second husband. Complain- 
ant is decedent’s nephew 
Deceased left a _ will which 
gives rise to this action. Para- 
graph 8 direct X¢ ors to 
make a sufficient allowance to 
her husband ym the income 
ron he i for his main- 


rovides that at 


the husband decease, allow- 
ince shall revert into the estate. 

Para )] ) provide that 
hould her husband predecease 
her l idue of the es- 
tate S ) executors to 
hold in trust. 9 bequeaths 
the sum of $1,000 to each of five 
named beneficiaries and directs 
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TITLE IN 
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IN LOWER NEW JERSEY 


1888 


1939 


A Company dealing exclusively in the examination 


and insurance of Ti 


tles to Real Estate 


FINANCIAL STATEMENT ON REQUEST 


est 


£3 
and Suaranty 


rhird & Market Sts. 


ersey 





y itle 
empany 


Camden, N. J. 


it shall be paid as soon as, the 
income from the estate permits. 
9 (b) says the remainder and 
the revenue derived shall be 
equally distributed among 
named beneficiaries. 

The matter is before the court 
for a construction of the will. 
Complainant, one of the named 
beneficiaries in 9 (b) contends 
testatrix intended this to be a 
separate disposition and not de- 
pendent on paregraph 9. De- 
fendant contends 9 (a) and 9 
(b) are sub-paragraphs under 
paragraph 9, and are dependant 
on the first clause, and are 
hence inoperative as the contin- 
icy did not happen, to wit, 
the death of defendant before 
testatrix 

A will should not be construed 


ger 


so as to produce complete or 
partial intestacy unless such in- 
tention is clear. The presump- 


ion against intestacy is particu- 
ly where the subject 
the gift is the residuary es- 





strong 


ate. The fact that it was drawn 
by one unskilled is also to be 
considered. 

Defendant’s construction if 
yrrect, would result in intest- 


icy for the largest part of the 
It is apparent 
from the ] testatrix in- 


tended to dispose of her entire 


estate however 


tnat 














estate, outside of a life income 
to her second husband, to her 
V blood relative ) rela- 
tives of her firs 
If the will is though 
sub-paragraphs 9 (a) and 9 (b) 
vere numbered paragraphs 10 
and 11, the will would be clear 
ind apparently would express 
e testatrix’s i tion in prop- 
I rn “h inst! yn gives 
Te every devise and be- 
yues hereas a stric dher- 
f » the punctuat vould 
nean testatrix intended to die 
testate as to the largest part 
er esta ne husband 
sul ed he even 
ugh st has sions 
him yr life lation 
paragraphing, or a mistaken use 
f either will not be regarded if 
») do so avoids the testamentary 
tention manifested by the 
iwuage of the wil 
Decre ccordingly 


MUNICIPAL CORPORATIONS— 
Statutes—The 1937 Act Fixing 
the Term of Office of Tax Col- 


lectors Being Specific in its 
Terms Impliedly Repeals In- 


consistent Prior Legislation. 


New Jersey 


Supreme Court 





John Bircsak, Pros. v. Joseph J 
Novak, City Clerk of Garfield, 
al, Defts 
January 4, 1940 
For the prosecutor: William J 
Egan, Robert L. Hood of coun- 


For the defendants: Henry L 





J wski, James A. Ma f 
Parker, J 

Prose itor was ppointed t 9 

h e of Receive of Taxes 

Garfield 1 Janu 1, 1934 

term of tu < He 

nueda te SE € Ss a ld 


November, 
June 2, 1937, there w 





was enacted 

An Act fixing the term of of- 
4 of he C lle et y it munici- 
ities this State The first 
‘tion says the office shall be 
Id for a period of four years 
om the date of appointment 


election 

On November 10, 1937, prose- 

tor was appointed receiver of 
taxes for a term prescribed by 
statute 

On April 12 
elected mayor 
pointed and 
Re 


re 


1939, the newly 
and ap- 
-onfirmed Kuzmack 
iver of Taxes 


PAIN) 
councl 


as 


There is no question that the 
office here involved is within 
the purview of the act concern- 
ing tax collectors. Defendant 
however, says that under the 
laws of 1937, the term of office 
must begin on January list. But 


the 1937 act is specific in its 
terms and while not expressly 


repealing prior inconsistent leg- 

islation, is clear in that intent 

The act of 1937 is therefore con- 

trolling. 

The appointment of April 12th 
will be set aside. 

REVISED STATUTES — Consti- 
tutional Law—The Revision is 
an Independent Enactment, 
Superseding all Pre-existing 
General Laws. 


—The Act Creating the Revi- 
sion Does Not Violate’ the 
Constitutional Requirement 
That Each Statute Have a 
Single Object and Such Ob- 
ject be Expressed in the Title. 


Proof 


On 
Be- 


CERTIORARI—Failure of 
Will Not Be Considered 
Certiorari Unless Raised 
low. 

New 


St 


Jersey Supreme Court 
New Jersey, Complain- 
ant-Respondent, vs John 
kj Defendant - Prose- 


ate ol 


Czarnickl 





cutor 

January 10, 1940 

For prosecutor: Edward M. Sal- 
f Edwark A 
Charles Ww Bri 
cou SE 
r responds Daniel O’Regan, 
Prosecutor yf the Pleas nd 





Prosecutor 
Hehe J 
Prosecutor was convicted on 
1 complaint charging the pos- 
session of lottery slips pertain- 
ng to a lottery A summary 
review was had before the Hud- 
son Common Pleas and the 
idgment affirmed Prosecutor 
sued out this writ of cer- 
r 
The primary insistence is that 
he section if the Revisior 
clothing h ¢ county _ traffic 
yurts with jurisdiction is un- 
S itional as it embraces 
re than one object and the 
je S not expressed in its 


7 is that the act 
the cited con- 
stitutional precept and that the 








ivalid extends to the like 
prov Ss incorporated in the 
revisions 

The revisio Ss a wholly in- 


, Supersed- 





ga re- ting general laws, 
> 4 + > tity wo liter + + ; 
and its constitutionality in this 


regard depends on it title 
nd not upon the title of prior 
ts embodied therein 


S own 





The object of the enactment is 
ingle and is stated in the title. 
The title is in no sense uncer- 
tain, misle , or deceptive 
Nor is t plurality of ob- 
s. The t is single, even 
hough the statutory provision 
are combined in one general en- 


next urged that there 
was no competent legal proof 
that a lottery existed. This 
que Stlo 


was not raised below. 





In a proceeding such as 
the writ of certiorari serves 
function of a writ of error 
review 
law. Further, the appellate 
will not take cognizance 
question not raised in the 
below, unless it be an errc 
law exhibited on the face 
record or one -invoking 
diction or public policy. 
question of failure of proof 
not be considered unless 
in the court of first instan 

Judgment affirmed 
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ZONING — Owner Has Rig 

Continue a Use Lawful in 
: hi 
Inception. 
ont 
whi 
bre 


New Jersey Supreme Court 


The Lion Building and Loa: 
sociation of 
N. J. corporation, 
vs. The City of 
Board of Adjustment 


Prose 


ol 


waee dae 


Plains gig, 
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is confined to error=,_ 


BR 


us! 


Newark, N. A; 


City of Plainfield, and H. g@.,, 


win Bush, 


ings of the City 


Inspector of B the 
of Plainfi sw 
It 
the 
th« 


16. 1940. 
prosecutor: Martir 
tutsman 
For respondents: 


corn 


William 


TI rit brings up Ior ! 
he action of the Board oi 
istment of the City of Pic&® 
eld sustaining the decisionde 
the Inspector of Building: of 
g the prosecutor a permitor 


remove 30 feet from the fron pe 
xe building and for le 
to install a drive-in gasoliM 
station. fic 
win 











sta’ 


REE BABE 


The present building was 
he sale of gasoline andW 
a public garage prior to @ 4 
Zoning Ordinance of Octobe:@ 
1933 which put part of the 


zone and , Fe 


fo: 


Nat 


erty in a business z 
1 the B residence zone. 
Sec. VII of the Plainfield Z7:@ 
Ordinance provides ir Be: 
et that any yn conforms” 
sting at ime of 
sage the linance 





»e continued and the builc 
altered therefor provided tl 


€ ons di not exceed 5 Ww 
cent of the value of the t ik 
ing and that no non conforn 


pense oI the conit 


rming 
rmitr 


t the permit 
t enlarge the use the | 
Nothing is contemplated save 
and more con’ 
or servicing cars 


¢ 
The right to continue < 


of 





not en oI 


one } ++ — r% a . 
lawful its inception has 
quently been recognized in 
state 


Decision of Board 
ent and Inspector 


ings reversed 
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York fire insurance companies 
in Virginia. 

“Virginia, incidentally, had a 
statute which required licensing 
of agents for foreign companies 
and also required the deposit of 
from thirty to fifty thousand 
dollars of securities in the state 
by a foreign company before the 
company would be authorized to 
do business. 

“Well, Mr. Paul went through 
all of the necessary steps to be 
licensed, but he refused to make 
the deposit. He was, of course, 
refused a license. Then, to make 
a clear case, he proceeded to 
place some insurance. He was 
promptly indicted, convicted and 
fined. This conviction was up- 
held in the Supreme Court of 
Appeals of Virginia. An appeal 
taken to the United States 
Supreme Court, the fire insur- 
ance companies furnishing very 
eminent counsel for that appeal. 
When it came to the Supreme 
Court, these eminent counsel 
made the argument, first, that 
corporations are citizens within 
the meaning of Article four of 
Section Two of the United States 
Constituti That is the privi- 
leges and immunities clause, 
which provides 


was 


ion 
on 
you 
that 
shall 
and 


the 


will recall, 
‘The a 
tle d 


Immunities olf 


each state 
privil 


citizens in 


S ol 


to all eges 


made 
business of 
commerce; that 
carried on by 


nevertheless, 


also 





mm corpor- 
com- 
ince it was in- 
-ommerce 


power of Con 


Furthermore, 


t was within 


gress to r 
t was 
states 
regulate by legisla- 
absence of federal 
That point was nec- 
course, to make sure 
regulation would not 
such time Con- 
should enact a regulatory 
You will recall that there 
was no federal regulatory act 
pending at the time. 

“Well, the Court — speaking 
through Mr. Justice Field—de- 
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Bank of Augusta vs. Earl. 
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federal system. The Court went 
on to explain what is the main 
point of the case to the present 
day. That is that insurance is 
merely he business of the mak- 
ing of contracts of indemnity; 
that contracts of indemnity are 
not property in the sense that 
they have any intrinsic value in 
themselves, but are merely con- 
tracts made within the single 
states, and that they are clear- 
ly in the power of the states and 
not within the power of the fed- 
eral government to regulate. 

“Until 1913, the point that in- 
surance is not commerce was 
not questioned before the Su- 
preme Court. In a number of 
cases the Supreme Court went 
out of its way to affirm the rul- 
ing, but the question was never 
brought squarely before it. How- 
ever, during the early nineteen 
hundreds we see a rising pro- 
test on the part of insurance 
companies against the incon- 
sistency and discriminatory leg- 
islation of various states. Ac- 
companying these protests were 
vociferous demands for uniform 
federal regulation. 

“In 1913 we 
stepping stone, 
famous case ol 
vs. Deer Lodge 


reach the next 
which is the 
New York Life 
County. In it the 
New York Life made a very de- 
termined effort to have insur- 
ance declared commerce so that 


the states would lose their con- 
trol over the business and so 
that it could be regulated by a 
federal commission; thus every- 
thing would be nice and uniform 
and lovely. The company sued 


for a return of certain taxes im- 
posed by state statute and paid 
under protest. The case was 
taken to the Supreme Court. 
The Supreme Court reaffirmed 
the ruling of Paul vs. Virginia. 
They renewed their ruling that 
insurance was not commerce. 
Of course, all possible new points 
were made, that the business 
was now larger than it had been 
before, that there was extensive 
use made of the mails, that 
there was extensive use made of 
the telephone and all of the 
paraphernalia of interstate com- 
merce. However, the Court held 
that the business was not com- 
merce any more than it had 
been in 1868, that it was simply 
the making of contracts of in- 
demnity. Furthermore, the Court 
said there had grown up in this 
country a vast system of state 
regulation which had been up- 
held for decades by the consist- 
ent court rulings that insurance 
is not commerce. To decide 
otherwise would be to under- 
mine this regulation and to 
leave the business in a position 
where states are powerless to 
regulate, but where the federal 
government had not yet taken 
steps to regulate. The court, 
therefore, said it would apply 
the rule of stare decisis and 
again affirm the case of Paul 
vs. Virginia. 

“That is all very interesting. 
What interests me most of all 
is that it doesn’t seem to me the 
people who were managing the 
insurance companies at that 
time were looking beyond the 
ends of their noses. I might say, 
however, that it was only two 
years later that the American 
Life Convention went on record 
as being opposed to federal reg- 
ulation and it was not long be- 
fore the thought began to per- 
meate the business that federal 
regulation might well not be 
what it was cracked up to be, 
and might well have many ser- 
ious drawbacks. 

“I have no doubt that the 
whole question will again be 
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brought before the Supreme 

Court one of these days. The regulation 
whole matter has been stirred 

up by the arrival upon the scene rulings. 
about a year ago of the Mono- 

poly Committee study of the in- views. 
surance business. When _ the 


question again comes before the 
Supreme Court, we will have a 
situation where the Court will 
have the power to make a 
choice. It will be in the posi- 
tion which Professor—now Mr. 
Justice Frankfurter ascribed to 
Chief Justice Taney in the case 
of Bank of Augusta vs. Earl. He 
said of Taney that ‘having the 
power to choose, he chose to deny, 
by reason of his economic and 
political outlook, * * *”. The 
Supreme Court, being free to 
make a choice, will make a 
choice which will be between 
state regulation and federal reg- 
ulation, and that choice will not 
be made upon grounds of weigh- 
ing of constitutional logic one 
way or another, but solely upon 
the ideological and economic 
views of the members of the 
Court. Whichever way the choice 
goes, aS made by the Supreme 
Court, it will be clear that they 
decided in their own minds 
either for or against state regu- 
lation. It seems to me that this 
is crystal clear. You have on 
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1896 
448. City Clerks to Record No- 
tices to Redeem Etc. P.L. p. 190 


In all cases where the city 
shall deliver a deed to the pur- 
chaser of any lands, the city 
clerk shall record in a book to 


be kept for that purpose the no- 
tice to redeem and proofs of in- 
service, mailing and pub- 
lication thereof and order of 

irt, if any, with memorandum 
of date of deed and name of 
grantee and such record shall be 





evidence of the facts therein 
stated of the same force as the 
original papers. An index of such 


be made by lot and 


papers shall 


block numbers and by names of 

grantees and kept f ne on- 

venience of all desiring to keep 
ich records. 


1897 





449. Act Concerning Public 
Records. P.L. p. 193 
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mission, shall be taken to secure 
the safe and permanent preser- 
vation of such public records, 
where they can be convenient 
to public access and such com- 
mission shall report to the gov- 
ernor from time to time, the re- 
sult of their inquiries with such 
recommendations as to them 
shall seem advisable. 

450. Act Concerning Marriage 
Licenses P.L. p. 378 
From and after July Ist, 1897, 

no marriage shall be performed 

in this state, where both parties 
proposing marriage are non- 

residents of this state, until a 

license shall therefore shall have 

been obtained from the clerk of 
the county where the marriage 
is to be performed at least five 
days prior to the marriage and 
no license shall be issued unless 
one of the parties to such pro- 
posed marriage shall be first 
identified before such clerk and 

shall be made to appear to 
such clerk that no legal impedi- 
ment to the mar exists. And 

id license shall have append- 
thereto 

which shall be marked “orig- 
’ and the other ‘duplicate’ 
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starting the journey in that 
ndition. but they did nothing. 


does not the law take 
definite notice of such people as 

? It me it 
a great deterrent. Be- 
ause these people did not do 
what they plainly should have 
done, a man is dead, a woman 1s 
widowed, a four-year-old child 


seems to 


is fatherless, and a 19-year-old 
| bov is on his way to prison. Are 
| not those people, who were sober 


and who therefore had full com- 
mand of their faculties, as guilty 


} ~ how 
as the drunken boy? 


tates one who aids, 


bets or assists in the commis- 
of an offense is a principal; 
others he is an accessory only, 
by virtue of statute. It may be 


it one who deliberately part- 
cipates in the act of taking a 


the highway in the 
an intoxicated driver 
under present law, liable 
principal or an ac- 
y of taking the 
tomobile on the highway with 
such condition. He 


criminal re- 


+ 


share any 
y arising out of an 

But if not liable un- 
nt law would it not be 
ynstitutionally and morally 
gislatures 
deliberate accompaniment 
of an intoxicated driver an of- 
>, and, perhaps also to make 
one having rea- 
le opportunity to do so 

€ to the police 
when reasonably possible? 

It might also be made the duty 
of a person knowing of the in- 
toxicated condition and the pro- 
posed act of driving to use rea- 
sonable effort to prevent the in- 
toxicated person from going on 
the highway when circumstanc- 
readily permitted. Under 
present law a private person 
may make an arrest to prevent 
commission of a felony. Would 
it be unreasonable to fix at 
least some duty on one having 
the opportunity to prevent a 
drunken driver from going upon 
the highway with his car? 


for the le to 
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Abolish Pre Trial System Because Of 
Nothing Accomplished 


Has Not Received Cooperation 


‘of Attorneys and Litigants, 


Presiding Judge Explains 


Los Angeles, (CCNS) The 
Superior Court at Los Angeles 
has abolished the “pre-trial sys- 
tem” because it has accomplish- 
ed none of the advantages which 
were hoped for when it was in- 


augurated several years ago, 
Presiding Judge Thomas C. 
Gould announced. 

At the same time, however, 


Judge Gould said the decision to 


do away with the pre-trial cal- | 


endar should not be construed 
as a criticism of the system it- 
self. 

“The term ‘pre-trial’ as it has 
been applied to the = system 
which has been in operation is 
a misnomer,” he declared, ex- 
plaining: 

Purposes Not Accomplished 

“As a matter of fact there has 
been no element of a pre-trial 
present in the procedure which 
been followed and the so- 
called pre-trial calendar has 
simply been a means of setting 


has 





! j to transmit to the 
state bureau of vital statistics 
of this state at Trenton, between 


the first and tenth days of each 


‘ounty cierk 


and every month, every “dupli- 
cate” certificate of marriage fil- 
ed with him during the preced- 
l nonth, together with a copy 


if the marriage license, and all 


duplicate certificates received by 
iid bureau shall be alphabeti- 
cally 


’ indexed and filed and pre- 


erved in the archives of said 
bureau in the same manner as 


certificates 


here- 
to 


have 


required 


marriage 


tofore by faw been 


be indexed and all records pro- 
vided for herein shall be public 
to the public in- 


records open 


pectiot all reasonable hours 


451. Tax Commissioners to Keep 
Record of Proceedings. 
ran. 2. 


397 


“An Act concerning  settle- 


ments and collection of taxes, 
etc.” provides that the town 
soverning body of any 


council or 
town in this state, in which any 
such arrearages of taxes, assess- 
ments t 
to make application to the cir- 
uit court the county in which 


ituate for appoint- 


i 


or water rents may exl 


of 
1 town is 

of three commissioners ot 
ad and said commis- 
sioners shall keep a record of 
their proceedings under this act 
in which shall be entered their 
determination as to the amount 
t charged, and assessed up- 


idjustment 


Oo be 


ind against each lot or tract 
of land as aforesaid, designating 
ame by block and lot numbers 
on assessment maps to be made 
for that purpose and shall make 
reports from time to time as 


they proceed with the discharge 


of their duties of the amount so 
charged and assessed, and shail 
file same with said map in the 
office of the clerk of the court 


cases for trial without accom- 
plishing any of the purposes for 
which the pre-trial calendar was 
originally planned. 

“The setting of cases can be 
more easily accomplished and I 
think with more satisfaction to 
attorneys, and certainly with 
less trouble and waste of time to 
them by a system of having 
cases set upon the court’s own 
motion. That system will be 
followed in future in the Presid- 


ing Judge’s department. Cases 
will be arbitrarily set by the 
court upon dates convenient to 
the court’s calendar. Should 


such dates as thus selected by 
the court prove for any good and 
valid reason unsatisfactory, new 
dates may be obtained by order 
of the court made upon stipula- 
tion of attorneys or upon motion 
promptly made. 
System Has Merit 

“The decision to do away with 
the pre-trial] calendar is not to 
be construed as any criticism of 
the pre-trial system itself, be- 
cause without doubt such a sys- 
tem has great merit and appar- 
ently has been in operation with 
success in other jurisdictions. 
However, in our own court it has 


not received the cooperation of 
attorneys and litigants, and in 
the manner in which it has 


worked out it has accomplished 
none of the advantages which 
were hoped for when the system 
was inaugurated. Therefore, in- 
asmuch as in its present and re- 
cent operation it has amounted 


to nothing more than a means 
of setting cases for trial, there 
can be no advantage in such a 
plan continuing to masquerade 


as a pre-trial system. 
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state departments 


have been grossly careless, in- 


competent and w 


orse. However, 
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the record and not stop with 
reading just the testimony. 
“Now state regulation. Cer- 
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perfect. There have been en- 
acted arbitrary laws in certain 
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the National Association of 
Insurance Commissioners. Un- 
der the system worked out by 
at Association, instead of 
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there are varia- 


tions and myriad various forms 
of standard provisions statutes. 


However, the si 


tuation in this 


respect is not nearly as bad as 


it used to be. 


If you go back 


some two or three decades you 
find it was extremely difficult. It 
is not nearly as difficult now. 
“In the case of our company, 
we recently had a little difficulty 
up in Massachusetts in connec- 
tion with the standard provision 
as to the re-instatement of pol- 
icies. Now the standard provi- 
sion in Massachusetts provides 
for the reinstatement of policies 
upon evidence of insurability 
satisfactory to the company. 
When the New York code went 
into effect the first of this year, 


the New York code provided 
that re-instatement should be 
upon evidence of insurability 


reasonably satisfactory to the 
companies. That seemed satis- 
factory, so the policy was writ- 
ten up in that way. When it 
came to Massachusetts, the 
Massachusetts Commission- 
er said, “Our statute provides 
for evidence of insurability sat- 
isfactory to the company, and 

ys nothing about ‘reasonably’ 





satisfactory to the company”. 
Therefore, you must take out 


the word ‘reasonably’.” Well, 
what that led to was that for a 
few weeks at least all our poli- 
had to be issued with an 
added endorsement to the effect 


cles 


that, ‘The word “reasonably” is 
hereby deleted from the re-in- 


clause.’ 
another difficulty af- 


statement 
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ates to regulate for other 
tates. New York a particu- 
larly bad actor in that respect. 
They have had for some time a 
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insurance generally and 
it provides that any com- 
‘ doing business in the state 
meet these requirements. 


It is 


Now as to investments. 


entirely clear how far the 
te can go in requiring com- 
panies of other states, which are 
doing business there, to meet 
their investment statute re- 
quirements. New York has al- 


ivs stated that the investment 


portfolio of the corporation of 
another state must be substan- 
ially the same as that required 


a New York 
Firemens Insurance 
1928, into a contro- 
Commissioner Beha, 
of New York, and Commissioner 
Beha threatened to refuse to re- 
new their license unless they 
straightened out their portfolio 
to conform to the New York 
statute. The company went into 
the Federal Court asking for a 
temporary and permanent in- 
junction restraining the Com- 
missioner. The matter was 
heard before a three judge stat- 
utory court and it was held that 
an injunction would not be 
granted restraining the applica- 
tion of the statute. The case 
went up to the Supreme Court, 
but there it went off on another 
point, so we did not have the 


company. The 
Company, 
back in got 
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of this bad by any 
not one to argue 
of the various 
designed to fac- 
iiitate national operation on the 
part of companies. Uniformity 
in state statutes is desirable, but 
secondly desirable. It seems 
to me that the important thing 
is to see, first, that local condi- 
tions are properly taken care of 
by state statutes. After that, 
uniformity is desirable if readily 
obtainable. Now, if local condi- 
tions are such that the legis- 
lators of those states think that 
certain requirements should be 
lived up to, and if a company 
that it does not want to 
meet those requirements, then 


“Not all 
means I am 
the law 


states should be 


that 


le, 
only 


feels 


it should withdraw from the 
state. It is certainly better to 
operate this way than to at- 


tempt to say that the system is} 
bad because it isn’t entirely uni- | 


form. 
“There is 
state regulation which has been 


|constantly growing, and that is 
|the tendency to regulate, 


not 


another method of | 


BAaAAAAAAAAA 


| 
} 


Supreme Court speaking in the | through regulatory bodies, but | 
matter, but so far as the case| through the imposition of stat- 
stands at present, it would seem | utes limiting, in one way or an- 


that New York is well within its 
authority in requiring a rather 
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RILEY MILK, ICE, COAL & COAL STOR- 
AGE ©O., 195 Commerce St., Pitman; 
refr. Gaskill: solr. E. B. Woods; 1-15 


vol 
RUGARBER, Elmer R., 










447 Norway Ave., 

Hamilton T vol; liab. $2,214; assets 
$90: refr. Weelans: solr. A. Cooper; 1-20 
RYNAR, Isidore or Ike. 18 Voorhees St., 
1; liab. $10,012; assets $1,- 

solr. Leo L. Berman; 


10 Hobson St., Newark 
$100: refr. Por- 

ter: sé : 
SHIELDS Maple St Kear- 
ney 5 assets $4,145: 

















refr. Grimsha solr Breitkopf: 1-29. 
SHUSTERMAN, Samuel Jack, 2 Prospect 
Ave Hacken k: vol; liab. $3,887; as- 
sets $400 refr. Grimshaw solr a. 3 
Gross: 1-17 
SILVERSTEIN,. David, 952 Greenwood Ave., 
‘renton: vo liat $2,003 assets $210 
rerf. Weelans: solr. J. J. Kelsey 22 
SMITH, Edith, Twsp of Wantage vol iab. 
$7 "1 assets $4,000 Vito A. Concillo 
Corciliation Comm’r;: solr. T. J. Markey 
1.19 
TERMINAI ruUBI & RELI. CO INC 
Abe Jaffe *resider ind Agent. 242 19f) 
Ave Paterson ind 270 2ist Ave Tat 
ersar nvol ref G haw: solr A 
chlesinger; 1-18 
WARREN BALDERSTON CO Tr ton 
vrs. K renbach, Gilde & Rudner 1-16 
WEILLER. Paul Gnastalls 7 sR 
Gler Ridges vol liab s 
$110 refr Porter Ss 
Ir 1-16 
BR. WESSELS, IN¢ 677 Mt. Pro t Ave 
ir} vol th. $3,733 ‘ ts &3 
150 refr. Porter solrs Avida & Avi 
lar 1 S 
WILKINS. Joseph Howard, 139 Ninth St 
Terss Cit \ ib. $1,685 assets 
£270 fr. Gr haw s D. J. Mar 
chitte 1-15 
ZACHMANN Ludwig t SERITS SALES 
CO., 23 Linden Ave Belleville vol 
h. $2 assets £1,284 Porter 
Kraemer, Siegler & Siegler 1-18. 





Studer Succeeds Haight 

Thomas G. Haight, of Jersey 
City, has resigned as standing 
master of the Federal Court for 
New Jersey. 

His successor is August S. 
Studer Jr., member of the firm 
of McCarter & English. Studer 
was admitted to practice No- 
vember 1911. 

WHAT’S IN A NAME? 

Columbus, (CCNS) — You can 


oia}look at the name of the new 


Ohio Superintendent of Banks— 
Rodney P. Lien—and thing no- 
thing of it. But when you know 
what the middle initial stands 
for you get a bit of a jolt. It 
stands for Prior. In other words 
his name is Prior Lien—an A-1 
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CURRENT DECISIONS 


(Continued from page 1) 





vs. Public Service Railway Co., 
95 N. J. L. 432; Lehigh Valley R. 
R. Co. vs. United Lead Co., 102 
N. J. L. 545; Lully vs. National 
Surety Co., 106 N. J. L. 81; Blum 
vs. Jersey City Lumber Co., 112 
N. J. L. 65. 

Positively, 
of a motion of this 
the facts adequately alleged 
must be accepted as true. Tins- 
man v. The Belvidere Delaware 
Railroad Co., 26 N. J. L. 148, 159; 
Crawford v. Winterbottom, 88 N. 
J. L. 588; Koewing v. West Or- 
ange, 89 N. J. L. 539, 540; Schae- 
del v. Liberty Trust Co., 99 N. J. 
L. 380, 382; Campbell v. The 
Pure Oil Co., 15 N. J. Misc. 723 

It is insisted that the plaintiff 
is entitled to have the facts al- 
leged in the complaint consid- 
ered by a jury. ‘Sriking out a 
truly frivolous complaint or an- 
swer is not an infringement of 
the right of trial by jury. Eisele 
& King v. Raphael, 90 N. J. L. 
219, 223; Wittemann v. Giele, 99 
N. J. L. 478; National Surety Co 
v. Mulligan, 105 N. J. L. 336, 339. 

Encountering, then, the pre- 
dominant question concerning 


in the consideration 
nature all 


the legal sufficiency of the com- 
plaint, it is stipulated that an 
additional fact to which refer- 
ence will be presently made 
shall also be recognized as if it 
had been embodied in the al- 
legations of the complaint 
Concisely stated, the com- 
plaint avers that on July 10, 
1936 Thomas F. Clabby was the 


owner of premises situate along 
the boardwalk from States Ave- 


nue to Maryland Avenue in the 
City of Atlantic City. A building 
containing several stores had 
been erected thereon and a 
wooden footpath led from the 
rear of the stores to Maryland 
Avenue. On March 10, 1936 
Clabby let the entire premises 
to one Benjamin Friedberg for 
a term commencing April 30, 


1936 and terminating October 1, 
1936. This fact has been stipu- 
lated. It is then alleged in the 
complaint that Friedberg sub- 
let the store known as No. 825 to 


éne John Davis by whom the 
plaintiff was employed. The 
plaintiff, while walking on the 
footpath from the store toward 
Maryland Avenue on July 10, 
1936 was caused to fall, and to 


thereby suffer bodily injury. The 
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wooden walk “gave way” and 
“collapsed.” Additionally it is al- 
leged that the walk was then 
“in a dangerous condition and 
in need of repair” of which facts 
Clabby had been previously in- 
formed. 


Significantly, it is declared in 
the complaint that it was the 
duty of Clabby “to keep and 
maintain the said pathway in 
proper condition and not per- 
mit the same to become unsafe 
etc.”; that Clabby disregarded 
this duty and “failed to keep 
and maintain the said pathway 
in proper condition so that the 
same should not become dan- 
gerous to the tenants, employees 
and rightful occup of said 
buildings”; that Clabby “allow- 
ed same to be id remain in 
such unsafe and dangerous con- 
dition and out of repair that, 
by reason of and through de- 
fendant’s (Clabby’s) carelessness 
and negligence in neglecting to 
repair said pathweé he lain- 
tiff was seriously and perman- 


ently injured 


It is elementary that to create 





legal liability upon the part of 
a defenda r whict 
presents the basis of the action 
must be pred ed up the 

ylatic ev lec ion oi 
ome le du I the de- 
fendar n ed 
part dv ited tl 
proxima A 
und dar é O e, d 
num absqu 1 It is es- 
ential tl I el 
of rt isal é damnum 
et injuria. Ki ley v. Delaw: 
Lackawanna and We I R - 
road, 81 N. J. L. 536, 541; Jot 
son v. Public Ser ay 
Co., 83 N. J. L V 
Morril, 104 N. J lis 
Kamm, Inc. v. Flink L 
582. The naked allegation of a 
duty is unavailing The facts 
and circumstances from which 
the duty legally arises must be 
exhibited in the complaint and 
the sufficiency of the pleading 
is to be determined from the 
facts from which the duty is de- 
duced. Marvin Safe Co. v. Ward, 
46 N. J. L. 19 

In order to maintain an ac- 
tion of tort for breach of a con- 
tractual duty, a plaintiff must 


have a status under the con- 
tract that would entitle such 
plaintiff to maintain an action 
upon the contract for its breach. 


Clyne v. Holmes, 81 N. J. L. 358; 
Styles v. Long Co., 167 N. J. L. 
413, 417; Siggins v. McGill, 72 N. 
263; Reilly v. Feldman, 103 
. L. 517; Hasse v. Gietz, 108 
. L. 251; Fedor v. Albert, 110 
L. 493; Eberle v. Productive 

L. Ass'n. 119 N L. 393. 
The discovery in the present 
complaint of some legally sub- 


stantial theory of liability of the 
defendant Clabby seems unat- 
tainable. There no implied 
contract or condition upon the 
letting of a building or land 
that the premises are or shall be 
fit and suitable for the use of 
the tenants or their employees 
Naumberg v. Young, 44 N. J. L 
331, 344; Clyne v. Helmes, supra. 
Therefore as a general rule a 
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landlord is not liable for injuries 
sustained by a tenant, his guests 
or employees by reason of the 
ruinous condition of the demis- 
ed premises. Siggins v. McGill, 
supra; Reilly v. Feldman, supra; 
Bolitho v. Mintz, 106 N. J. L. 449 
Normally a tenant leasing prem- 
ises assume the risk of dangers 
arising from the unsafe condi- 
tion of the premises. Peterson 
v. Zaremba, 110 N. J. L. 529. 
These rules are not 
applicable circumstances, 
notably where the _ defective 
condition is a part of _ 
premises intended to be used in 
by different tenants 
and over which portion of the 
premises the landlord has re- 
tained control for such purpose. 
The reserved control and the 
express or implied invitation of 
landlord to and 
make use of such 


general 
to all 


of 


common 


the 


tenants 


their guests to 


portions of the premises creates 
the duty on the part of the land- 
lord to exercise reasonable care 
to hé such places reasonably 
suit wen for the intended use 








Gillvon Re 50 N. J. L. 26; 
Gleason v. Boehm, 58 N. J. L 
475: Siggirz 
McCracken v 
935 Per! 
670; Ionin 
107 N. J 
Mapes H 
352 ff'd 
ling head v 
L. 376, aff'd 116 N. J. L. 177. The 
oO or ndlord, even then, is 
Di 1 Wu 
N. J. I 458 460 
WI! there is an absolute de- 
the entire premises with- 
it any reservation by the land- 
rd of a right of entry or con- 


se 


and occupancy of 


pursuant 


he u 
Ol, the us 


» premises are to an 


estate vested in the tenant and 
are exclusive of the landlord 
Hammer v. Vanderbilt, 116 N. J. 
L. 574. The employees of the 
tenant enter the premises in 
such event under the tenant’s 
title and not by any invitation 
from the owner. There are, of 
course, other circumstances in 
which a landlord may become 


responsible for his acts or omis- 
sions although he was ider 

any contractual or obliga- 
tion to engage in such undertak- 
ings. For example, where a 
landlord voluntarily and gratu- 
itously attempts to make repairs 
the demised premises and 
negligently performs such work. 
La Brasca v. Hinchman, 81 N. J. 
L. 367; Broome v. New Jersey 
Conference, 83 N. J. L. 621; 
Charney v. Cohen, 94 N. J. L. 381, 


not un 


legal 


to 


aff'd 95 N. J. L. 538; Nilsson v. 
Abruzzo, 107 N. J. L. 327: Voll- 
kommer v. Menge, 116 N. J. L. 
82; Edwards v. Stein, 121 N. J. 
L. 235; or where the landlord 


assumes the duty 
maintain a light 


to provide and 
upon a stair- 





way; Rhodes v. Fuller Land and 
Improvement Co., 92 N. J. L. 569; 
Stathes v. Bunevich, 107 N. J. L 
269; or where the owner of a 
building constructed for public 
uses temporarily leases it for a 
public function. Eckman v. At- 
lantic Lodge, 68 N. J. L. 10; 
Johnson v. Zemel, 109 N. J. L. 
197. 

ue that an 


ee it is tr 
owner who cr a nuisance on 
“ee premises can not escape lia- 
bility by surrendering occupancy 
and ng the premises 
whereon the nuisance continues 
to exist. Ingwersen v. Rankin, 











47 N. J. L. 18, aff'd 49 N. J. L. 
481. It is to be noticed, however, 
that in the case just cited the 


injury complained of did not re- 


sult from the condition of the 
premises demised to the plain- 
tiff. It arose from a cause ex- 
traneous to the premises de- 
mised. But see, Monzolino v. 
Grossman, 111 N. J. L. 325; Win- 
arsky v. Cohen, 15 N. J. Misc. 
on p. 418; Wasilewski v. McGuire 
Art Shop, 117 N. J. L. 264. So 
also, a lessor of lands is liable 
for a nuisance where the nuis- 
ance is the necessary, contem- 
ated or probable result of the 
use of the premises for the pur- 
poses for which they are leased. 
Freeholders of Hudson v. Wood- 
cliff Land Co., 74 N. J. L. 355. 
The factual allegations of the 
complaint at hand do not dis- 
close that the defendant Clabby 
etained to himself control of 
the wooden footpath for the 
common use of the occupants of 
the premises; that he was under 
any contractual duty to repair 
it or that he endeavored to re- 
it and did negligently. 
alleged _hrebeggoang is the 


pair so 
His 
failure 
in a aie 
the plaintiff In the 


here alles 


safe for use by 


Stances 


ated, it 


In the absence of a 


cov- 


né lessor 
odilga 





supra; 
J. Eq 
N. 
Ber- 
McCar- 
94; Har- 
N. J. L 


supra 


y, 34 N 
Albertson, 
Barthe 
1 N. J. L. 397; 
hy v. Bye, 118 N. J. L 
enburg v. August, 119 
83; Edwards v. Stein 
The compla 
the alle 


any or tne 


50 


imess Vv 


int does not place 
ged cause of action with- 
gories 
The 

mbles in its legal- 
ficance those existing 
ld Geller, 9 N. J 
aff'd 109 N. J. L. 549 
Mancini v. Stephensor 
Inc., 15 N. J. Misc. 9. 
rule will granted strik- 
from the complaint the al- 
leged cause of action against the 
executor Thomas F. Clabby, 
deceased. 


ate previ- 
factual 


eSE 


in Gree 
Misc. 525, 
and in 
Associates, 
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be 


of 


OBITUARY 


Walter Hanstein, 48, a forme 
president of the Atlantic Coun- 
ty Bar Association, died at his 
nome in Atlantic City on Jan- 
uary 16. 





Administrative Bill 


(Continued from page 1 


Do you favor a statute \ 
would authorize advisory j 
ial opinions (without the e 
ance of an actual controver, 
as to the aw of any rule 

Do you favor a statute 
would eliminate the usual 
man trial examiner proced 
and require the substitution 


board of three examiners? 
Uniform Procedure 

Is it © peacticale to require 
administrative hearings 


quasi-judicial character to 
low a prescribed uniform star 
ard procedure? 


Do you favor judicial rev 
of: administrative ruling: 
law; findings of fact; as 


supported by substz 
as to whether s 


whether 


tial evidence; 











ported by the weight of 
dence? 

Do you favor: a_unlic 
statutory procedure for judic 
re , administrative 
termination, in addition to 
sting procedures? Such a 
cedure as an exclusive mod: 
judicial review in lieu of all 

ting procedures for such 

Is practicable to requir 
statute that federal admin 

g 1eS Ma enter 

d yr determi ons < 

quasi-judicial character 
e and hearing? 
Protecting Examiners 
Should trial examiners 


agencies to 
ol a quasl-]l udi 
be 





Salteguara 


against administrative influen 
and control as trial judges 
genera protected? 

Do you favor a federal sta 
ite which would require 


federal agency to publish in 
federal every determi: 
(in addition to rule, 
order) 
eral public 
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before the same sha 
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trative Bill Life Insurance 


i from page 1 Continued from page 5) 


things which may be done 
‘the business. As to that, I 
uld like to refer to the laws 
ently enacted in New York 
“apd Massachusetts saying that 
may not be made 
r a’ statute wh a ane ; 
Py agents in connection 
e the usual ee 5 ae : 
: th the lapse of policies which 
miner proced a” : 
Sh ee ye been in force for three 
» substitution 
examiners’ srs or more. Another example 
~ Aili of : r r 
he statute in New York to the 


ra statute wh 
ze advisory jud 
vithout the ex 
‘tual controver 
ity of any rule 







arces 


a+5* 








Procedure is: : 

he tn tamale ect that endowment insur- 
Sree q mice may not be sold to people 
hearings of # 


incomes. In other words, 
strial endowment insurance. 
there is an example of lim- 


*haracter to 
d uniform st: 


— 1g what, to many people, 
judicial : ; ‘ 
tive ruli ie ms a desirable form of in- 

- ing: ; 
ogg reso ance and savings, and the 
of fact; as 


tation is purely for purposes 


‘ted by subs : : 
y subste nsiderations of social wel- 


pooner "re. the idea being that the 
¥ “gate should be paternalistic, 

-— « ciel at people with low incomes 
hee few iudic uld buy straight life insur- 
meu? and shouldn’t have an en- 
mniniatcative “@owment. You can see that this 
beg hay a regulation by the legislature 
ergata upon the grounds of so- 
ee ee welfare. Also, going along 
7 — = oe same line, proposed statutes 
for such the effect that there should 
smaller commission rate 


le to requir: upon endowment insurance 











ral administr on straight life insurance. 
lay enter again, is upon the patern- 

inations Oi stic theory that people gener- 
sNaracter should buy more of straight 


hearing? rance and less of the sav- 
Examiners which accompany endow- 
examiners ents. Then there are the stat- 
gencies to dealing with the interest 


a quasi-judi which may be charged upon 





Ae a 








e safeguard loans. Here again is di- 

rative influen t intervention by the state in 

rial judges a r of one class of policy hold- 

ed? as agalnst another Of 

a federal sta se, most policy holders of 

| require ever ompanies do borrow. I 

| publish in tt se some seventy per cent 

very determi: em do not borro Never- 
1 to rule, reg ss, the cost of their insur- 

-cting the ger is substantially increased 

the same sha ‘der that the rate of inter- 

? paid by the smaller class of 

‘ holders who do borrow on 

f- policies may be cut down. 

ban son Shares ft g a specific example of legis- 

li— Quoted Blative intert erence to take from 

y= holder to give to an- 
0., Inc. , 

nd Blvd. E sUtUr e oi state regula- 

N. pa t ‘I believe that state regula- 

2-2239 G is going to be continued. It 

' loser to the people it is 

Siete teeeese ea > flexible, more worka ble and 

32 system under which experi- 

Jersey imentation can be more easily 

more safely carried out. 

here are flaws in it, some of 

hich I have pointed out, but 

the whole it has a remark- 


fine record. 


Now, as to federal regulation, 

), I doubt if we will see it very 
I may live to rue those 

ds, but again I doubt if we 

see it very soon. It is re- 

from the people, exces- 

bureaucratic and is apt! 





too evident in all forms of 
federal regulation. When I say 
ational planning’ I mean such 
things as the directing of in- 
vestment into what are thought 
to be channels for the social 
Welfare of the people instead of 
directing the funds to private 
enterprises which need the 
unds for development and are 





; able to make that need effective 
by borrowing and paying proper 
wees §6Cinterest rates. Insurance com-' 


> 


9ecome a rule of men rather 


a rule of law. Further- 
more, it tends to serve ends 
er than the ends of regula- 
In other words, it tends | 

to : serve ends of fancied national 
Planning, a tendency which is 


| have been developed by 


pany funds now automatically 
go to private enterprises which 
want the funds and are willing 
to pay for them. 

One thing of a number of 
things which the so-called Na- 
tional Planners have played up 
at one time or another, and into 
which insurance company funds 
might conceivably have been di- 
rected is low cost housing. Also 
Mississippi river pleasure boats. 
I mention pleasure boats be- 
cause such investments have re- 
cently been offered us fully doc- 
tored up with federal guaran- 
tees. Then, of course, there is 
the intriguing idea of using in- 
surance funds to reduce the na- 
tional deficit—a very interesting 
thought indeed. 

On analysis there is remark- 
ably little to be said in favor of 
federal regulation. There is an 
advantage, of course, in the uni- 
formity which federal regula- 
tion could give. It could help 
foster marine insurance and 
various types of insurance of 
that sort. It could help in the 
bringing under control of un- 
authorized insurance. I mean 
by that the sort of insurance 
which is sold through the mails 
and which is very difficult for 
state regulatory bodies to reach. 
Federal supervision might well 
strengthen the examination of 
companies, but this, to my mind, 
is something | which can readily 
be achieved in other ways. 

Mi think that one of the things 
which is coming in the very near 

ture the much greater as- 
cendency in the field of life in- 
urance of the National Associa- 

of Insurance Commission- 
The National Convention 
of Insurance Commissioners 
first formed, I believe, in 
It has a very fine record of ac- 
‘omplishments. All its work 
has been through the voluntary 
exercise of cooperation the 
state commis- 
to this day, 
a legal standing in 
states. In other 
think—offhand at 
of the states which 
any way the ac- 
ceptance of rulings or of deci- 
of the National Associa- 
However, it 
splendid work in 
fields. Its committee upon 
form blanks has prepared a gen- 
erally accepted form of uniform 
blank upon which the reports of 
the companies can be made. I 
realize these uniform blanks are 
subject to criticism often and 
probably will be subject to more 
criticism. However, they repre- 
sent a very great advance in the 


iS 


tlor 
ers 
was 


187 


oI 


on 
part of various 
sioners and 
does it have 


the 


not even 


various 
words, I can’t 
least—of 
authorize 


any 


in 


sions 


tion. has ione 


the many 


unl- 


industry and they are being im- 
proved and will be improved 
from time to time. 

“Uniform laws have been 
promulgated from time to time 
by the Convention, which was 
changed to the Association a few 
years ago, but aside from this 
much valuable work has been 


done in correcting pievemeal the 
various laws of the states thus 
tending toward greater uniform- 
ity and rationality. 
“Convention 
which I mentioned | once io, 
the As- 
sociation. These have tended to 
eliminate useless duplication of 
examination on the part of var- 
ious states, have tended toward 
uniformity and in the future 
will, without doubt, be a potent 
instrument in raising the stand- 
ard of examination generally. At 
present I must say, however, 
much more—indeed much more 
—can be done along that line. 
“Now, in 1932 you all recall 
tere was 4 financial crisis in 


the country, at which time there 
was more or less of a banking 
collapse throughout the coun- 
try, which threw a large volume 
of, you might say, banking bus- 
iness upon the insurance com- 
panies. In other words, there 
was a tremendous demand for 
cash loans and cash surrenders 
in order to realize upon an avail- 
able asset when money in banks 
was tied up in many sections, 
and not possible to reach. Well, 
insurance companies are not de- 


signed to do the banking busi- | 


ness of the country and so, of 
course, there probably would 
have been difficulties with some 
of the smaller companies. The 
National Convention of Insur- 
ance Commissioners’ stepped 
into that breach. They adopted 
regulations which had to do with 
the taking care of the cash de- 
mands upon the companies to 
prevent there being an exces- 
sive demand for cash loans and 
cash surrenders, but at the same 
time permitting the payment of 
all death claims and matured 
endowments. These regulations 
of the Convention, of course, 
had no legal standing in the 
various states, but they were 
made effective by regulations 
adopted by the Commissioners 
of the various states and, under 
the guidance of these, generally 
accepted regulations, the indus- 
try came through safely. This 
is distinctly a showing of what 
can be done through democratic 
processes in an emergency. 
“The National Association of 
Commissioners should be devel- 
oped further than it is. There 
can be no question about it. No 
other organization can be de- 
veloped to do the expanded work 
which it logically should do. It 
should have central offices and 
officers, and a central salaried 
staff. Further, I think the var- 
ious states should provide prop- 
er places in their laws for the 
acceptance, in way an- 
other, of rulings and regulations 
of the National Association with 
respect the particular point 
involved in the statue. This will 
be a slow development and 
hould, of course, be only as to 
a point here and a point there 
developments arise. Never- 


one or 


to 


as 


theless, I think it is a course of 
erowth which should and will 
come. 


“Now a proper expansion and 
development of the National As- 
sociation of Insurance Commis- 
it seems to me, would 
give us practically all the bene- 
fits of federal regulation. It is 
clearly a democratic device 
which, with the amplification 
coming through conscious 
growth and development, will 
give us the control to take care 
yf all the favorable points ob- 
tainable through federal regula- 
tion. 

“The insurance business and 
private enterprise are insepar- 
ately bound together. I think 
any of you who gives any 


sioners, 


( 


al 
thought to that aspect of the 
subject will agree with me that 
the insurance industry, through 
its automatic supply of invest- 
ment funds to private business, 
is the handmaiden of private 
enterprise to such an extent that 
private enterprise generally 
would have difficulty in surviv- 
ing the destruction of insurance 
as a private business. Insur- 
ance companies operate to 
gather the savings of the peo- 
ple and direct them into private 
enterprise wherever private en- 
terprise needs the capital. I 
speak of dynamic need which 
demands capital and is willing 
to pay for it. Now, 


if the insur- | 
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ance companies are compelled to 
abandon the operation of pro- 
viding capital for the private 
operation of industry, are taken 
over under the control of the 
federal government and their 
flow of investment funds direct- 
ed one way and other into the 
fancied realms of national plan- 
nings, then the greatest single 
step toward the complete social- 
ization of private enterprise has 
been taken. Thank you.” 
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